Written evidence to the Parliamentary Inquiry into the use
of immigration detention in the UK, hosted by the APPG on
Refugees and the APPG on Migration

Introduction

1. Bhatt Murphy is a specialised niche firm established to concentrate expertise in
matters pertaining to detention: our focus is upon the treatment of individuals by the
criminal justice system and those within immigration detention.1 During the firm’s 15
years, we have represented hundreds of individuals detained by the Home Office in
both public law and private law claims. This evidence is drawn from our own
casework, judgments of the United Kingdom (‘UK’) courts and domestic and
international monitoring bodies.2 We have sought to direct this evidence towards
particular questions identified by the Inquiry.
How far does the current detention system support the needs of vulnerable detainees,
including pregnant women, detainees with a disability and young adults ?

2. Serious flaws in executive decision-making have been extensively documented over
many years, including failures to comply with detention policy intended to regulate the
exercise of wide discretion. Reporting systems for vulnerable detainees have
repeatedly been found not to work as intended. In particular, the Home Office’s pro
forma Rule 35 document3 elicits minimal information so that such notifications rarely
secure release, regardless of the gravity of the detainee’s condition. Further, the
Detention Centre Rules 2001 (the ‘DCR’) apply only to those detainees held in
Immigration Removal Centres (‘IRCs’), not to the 30% of immigration detainees now
held in prisons. The UN Committee Against Torture (‘CAT’) in 2013 expressed
particular concern over the detention of vulnerable people in the UK, including within
the Detained Fast Track system (‘DFT’).4
3. The Independent Chief Inspector of the Borders and Immigration (‘ICIBI’) and Her
Majesty’s Inspector of Prisons’ (‘HMIP’) joint report in 2012, likewise recorded
particular failures in respect of vulnerable detainees:
‘In our interviews, 67% of detainees said they had health problems, with 53% describing
mental health problems, such as depression, stress and anxiety. Those held for more
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than six months were much more likely to describe such symptoms.... The Rule 35
process did not provide the necessary safeguards for vulnerable detainees.
...
The Rule 35 reports are often perfunctory and contain no objective assessment of the
illness, condition or alleged torture. The replies are often cursory and dismissive and... it
is extremely rare for a Rule 35 report to lead to release.’5
Mentally ill detainees
4. In six judgments since 2011, the High Court has found that mentally ill detainees were
detained by the Home Office in such conditions that their rights under Article 3 ECHR
were breached6. Four of the detainees were clients of this firm. In all six cases,
detention had been authorised notwithstanding clear expert diagnoses of mental
illness. In R (HA) v Secretary of State for the Home Department (‘SSHD’) [2012]
EWHC 9797, for example, a paranoid schizophrenic was detained despite clear
warnings from a psychiatrist that his condition would deteriorate. A common feature
of these cases is the inappropriate use of segregation to “manage” those suffering
mental illness, notwithstanding evidence that segregation is likely to exacerbate such
conditions.8
5. The European Committee for the Prevention of Torture (‘CPT’) stated following its
visit in 2012:
‘At Colnbrook, the CPT’s delegation came across a number of detainees who suffered
from mental health problems, such as schizophrenia, paranoia, or psychotic episodes,
and whose suitability for detention was, at best, questionable. Some of them were not
receiving any psychiatric treatment. 9
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6. The Home Affairs Select Committee raised serious concerns over the use of
immigration detention for the mentally ill, including the tendency for the Home Office’s
caseworkers (lacking any medical qualification) to override concerns raised by
medical practitioners. The Committee referred to potential ‘systemic failures in
relation to the treatment of mentally ill immigration detainees.’ 10 .
7. A follow-up report by the Committee stated:
‘We are concerned at the enormous gap between the number of reports received and the
number of individuals released...Further intransigence will continue to pose a risk to
individuals, as mental health issues may not be properly identified.’11
8. Those concerns are echoed by analysis to which this firm contributed, as part of its
membership of the ‘Mental Health in Immigration Detention Action Group’. The Action
Group’s report in December 2013 described endemic failures on the part of the
detaining authorities in identifying vulnerable detainees12.
Detainees with independent evidence of a history of torture
9. In a series of cases, the courts have found that detainees were held in breach of the
published policy that those with independent evidence of torture should be detained
only in very exceptional circumstances13.
10. Both CAT and the United Nations High Commissioner for Refugees (‘UNHCR’) have
expressed concern that insufficient screening systems exist to identify asylum
seekers who may be victims of torture. In 2011 the UNHCR stated that in its view
‘safeguards to identify vulnerable and traumatised individuals are inadequate.’14
Trafficking victims
11. The aforementioned joint report by HMIP and the ICIBI further criticised inadequate
screening processes to identify and respond appropriately to victims of human
trafficking in detention. The Inspectors described how one detainee had been
subjected to prolonged detention notwithstanding his identification as a person who
had been trafficked as a child:
‘In September 2009, a competent authority through the national referral mechanism
(which identifies, protects and supports victims of human trafficking) confirmed that Mr L
was a victim of trafficking. However, in March 2010, on completion of his criminal
sentence, Mr L was detained. UKBA’s policy is to detain victims of trafficking in only the
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most exceptional circumstances. No mention was made in the initial detention minute or
subsequent detention reviews that Mr L was a trafficking victim, or what exceptional
circumstances justified his detention. By the time Mr L was interviewed by us in June
2011, he had been in detention for 15 months.15 [emphasis added]
Separated Families
12. In two High Court cases16, the court found that mothers were unlawfully detained for
prolonged periods while their children were in private or local authority foster care. In
both cases, internal advice to release the women, given by the Home Office’s advisor
on the duties towards children under section 55 of the Borders, Citizenship and
Immigration Act 2009, the Children’s Champion, had been ignored. In R (NXT), the
Children’s Commissioner intervened. Mr Justice Blair noted that the mishandling of
these complex cases appeared to be far from unique:
‘The fact remains, however that the decision had to be faced...It is plain from the material
from BID, the Children’s Society, as well as the submissions of the Children’s
Commissioner, that such circumstances are not unique, and that the circumstances in
which such detention continues has caused considerable concern’17.
13. This is consistent with the detailed research later published by Bail for Immigration
Detainees (‘BID’) into family units separated by detention,18 which found that
detention decisions and reviews paid scant regard to the welfare of children when
detaining or maintaining the detention of a parent, notwithstanding the acute effects
for the children of separation:
‘Their parent’s absence often meant that children’s basic practical and emotional needs
were not met. Where single parents were detained, children were placed in care. Some
children moved between unstable care arrangements, experienced neglect and were
placed at risk of serious harm. Parents and carers outside detention often struggled to
cope financially and emotionally. Children were seldom able to visit their parents in
detention because of the distance involved and the prohibitive cost of travel, and parents
struggled to pay for phone calls to children.’19
Pregnant women
14. Failures to have regard to the effects of detention on pregnant women have also been
documented in research by Medical Justice - Expecting Change: the case for ending
the detention of pregnant women, June 2013.20 Those concerns follow two critical
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reports by HMIP21 following visits to Yarl’s Wood IRC, which recorded failures by
decision makers to consider the pregnancy at all in detention decisions, long and
arduous transfers within the immigration estate, uncomfortably thin mattresses which
were unsuitable for pregnant women, and too few female staff. A challenge to the
legality of the policy and practice of detaining pregnant women is currently before the
Administrative Court22.
There is currently no time limit on immigration detention – in your view what are the
impacts (if any) of this?

15. In our view the absence of a time limit, particularly when taken together with the
absence of any automatic judicial oversight, creates an unacceptable level of impunity
and sustains a culture of poor decision making by the executive.
16. Increasingly large numbers are detained under immigration powers: by the end of
2013, that number was 4041, an increase of 150% since December 2003.23
Immigrants have been administratively detained for as long as nine years, even in
non-national security cases.24 Foreign national offenders are held for longer periods
than other immigration detainees. In September 2012, for example, 58% of foreign
national offenders had been held for three months or more compared to 18% of nonforeign national offender detainees.25 Some long-term detainees are serious
offenders; others more minor: a joint report by ICIBI and HMIP described one
detainee ‘held for nearly five years after spending almost eight months in prison for
burglary’.26
17. In 2013, 249 immigrants leaving IRCs had been detained under Immigration Act
powers for periods exceeding a year; of these 106 for periods exceeding 18 months.27
The five longest periods of detention for those still detained as of 31 March 2014 were
1,518 days; 1168 days; 1154 days; 1098 days; and 1041 days.28
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18. The adoption of maximum time limits by the UK has been recommended by CAT in
201329; the CPT following its visits in 2012 and earlier in 200930; the UNHCR in
201131; and the Commissioner for Human Rights of the Council of Europe in 2008.32
Detention as default position
19. Detainees are frequently administratively detained, purportedly for the purposes of
expulsion, long after an impasse has been reached over travel documents33. The
ICIBI published a report on the emergency travel document process in March 2014, in
which he stated that:
‘despite recommendations I have made previously, I was concerned to find that the
Home Office was still keeping foreign criminals, who had completed their prison
sentences, in immigration detention for months or even years in the hope that they would
eventually comply with the re-documentation process. Given the legal requirement only to
detain individuals where there is a realistic prospect of removal, this is potentially a
breach of their human rights. It is also very costly for the taxpayer.’34
20. Detention may be maintained even where the Home Office itself accepts the impasse
is caused by the embassy of nationality (rather than fault of the individual detainee).
The ICIBI observed:
‘Among the 52% classified as individually non-compliant...the average detention time was
523 days; for those where the embassy was categorised by the Home Office as ‘noncompliant’, the average detention time was 755 days. In many of these cases, we
assessed that there was little prospect of a travel document being obtained within a
reasonable timescale’.35
21. The ICIBI gave one example in which the Home Office failed to record on a detainee’s
file that the embassy from which the travel document was sought had in fact closed
five months previously.36
22. The question of whether there has been deliberate obstruction on the part of a
detainee carries significant consequences as published policy treats non-cooperation
29
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as indicative of a risk of absconding (thus capable of justifying further detention).37 But
it may be difficult to determine. In R (Raki) v SSHD38, for example, the Administrative
Court found that a detainee had been wrongly accused of non-cooperation because
he could not provide autobiographical information. In R (HA) v SSHD39, the
Administrative Court found that failures by a severely mentally ill detainee to attend
interviews in detention may have been treated erroneously by the Home Office as
deliberate obstruction. The ICIBI expressed concern that Home Office allegations of
non-cooperation against a detainee are rarely prosecuted under Asylum and
Immigration (Treatment of Claimants) Act 2004 s.3540, which would provide
independent scrutiny of the allegation41. The ICIBI endorsed the findings of the HMIP
report which found:
‘Detention as Default
…..
In his 2012/13 annual report, [HMIP] concluded that, rather than use section 35 to deal
with non-compliance with the documentation process, caseworkers instead ‘relied on
open-ended and costly detention, effectively waiting for detainees to “give in”....
‘long-term detention is still the Home Office’s default position in FNO [foreign national
offender] cases where the individual is non-compliant with the ETD [emergency travel
document] process. ...[There was evidence of] a significant presumption towards
maintaining detention. This is a questionable approach, given both the wording of the
Home Office’s own policies on detention and the presumption of a right to liberty under
Article 5 ECHR.’42 [emphasis added]
Foreign national offenders
23. In a series of events demonstrating particularly vividly the need for maximum time
limits and automatic judicial oversight, between April 2006 and September 2008, the
government operated an unpublished policy of blanket detention of foreign national
offenders. At odds with the published policy at the time (which included a presumption
in favour of release in all cases) under the unpublished blanket policy, all foreign
national offenders43 were detained upon sentence completion, regardless of the
feasibility or likely timescale of deportation.
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24. The unpublished policy came to light only in the course of litigation brought by
detainees in 2008. Documents disclosed by the Home Office in that litigation included
an internal Home Office memorandum, stating that ministers’
‘preferred position may be to continue to detain all FNPs [foreign national former
prisoners] and let immigration judges take any hit which is to be had by releasing on
bail.’44
25. In 2011, the ICIBI observed that a culture remained among Home Office decisionmakers in which detention was treated as the default position:
‘of the cases sampled by us...the highest percentage concerned convictions for fraud and
forgery and these offences are not listed in the Agency’s policy as offences where
‘particular weight’ or ‘particularly substantial weight’ should be given to the risk of further
offending or harm to the public. Despite this, such cases were also overwhelmingly likely
to result in detention. The individual circumstances of such cases may again justify
detention, but the sheer weight of cases resulting in detention is of concern and, in our
view, there remains a culture that detention is ‘the norm’...
‘In interviews with staff and managers, we encountered genuine fear and reluctance to
release foreign national prisoners from detention in case they committed a further crime.
This, together with the potential media and political scrutiny, is fuelling a culture where
the default position is to identify factors that justify detention rather than considering each
case in accordance with the published policy.’45 [emphasis added]
Are the current arrangements for authorising detention appropriate?

26. The flaws described above are not remedied by the executive’s detention review
process. The domestic courts and statutory monitoring bodies have documented
numerous flaws in that process. The Supreme Court’s judgment in R (Kambadzi) v
SSHD46, for example, concerned a case in which 12 out of 22 detention reviews had
been missed for a long-term detainee. Of those 10 reviews that had been carried out,
only six had been conducted by sufficiently senior officials. Two had been flawed by
material factual errors.
27. Detainees are not given a copy of their detention reviews. Rather, the DCR requires
that detainees be given written monthly progress reports (MPRs).47 The MPRs, which
are supplied in English only, are in principle based on the internal detention reviews
but frequently fail to reflect its contents. Indeed, in Kambadzi (above) at first instance,
the Court found that all but one of the MPRs provided to the detainee had predated
the review on which the update was supposedly based. In the Administrative Court,
Munby J commented:
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‘The casual mendacity of a system under which the written reasons for detention required
by rule 9(1) of the Detention Centre Rules 2001 to be sent to detainees are dated and
signed by junior officials before the decisions have in fact been taken is concerning...’48
28. The ICIBI and HMIP’s aforementioned joint report found in respect of detention
reviews that:
‘Many reviews did not consider all factors relevant to the case, including family ties and
health problems. Factors that might support a detainee’s case for release were regularly
under-recorded, while detrimental information was recorded in detail.’49
29. Concerning the state of detainees’ files generally, the Inspectors noted:
‘We found a number of cases where asylum claims were not dealt with efficiently, leading
to periods of detention that were not the fault of detainees. In a quarter of the file sample
(20 cases), inefficiencies in casework were the main explanation for ongoing detention,
and in a further 10 cases there were delays in removing people. Files were in poor
condition, making cases hard to understand, and missing information could have included
documents to establish the validity or otherwise of unlawful detention claims.’50 [emphasis
added]
Conclusion

30. Our extensive casework and expertise in this field leads us to conclude that the
immigration detention regime in the UK operates inhumanely. The overwhelming
evidence from statutory and non-governmental bodies, as well as international monitors is
that it fails to protect all from arbitrary and prolonged detention and that it fails to
recognise and protect vulnerable groups in particular.

Bhatt Murphy Solicitors
Date: 30 September 2014
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